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QUESTION 1 


In October 2018, Hunter Pty Ltd (Hunter) and Giant Pty Ltd (Giant) entered into a partnership 
agreement for the purpose of constructing residential and commercial buildings and selling 
these premises for mutual benefit. At the time when the partnership agreement was concluded, 
Hunter was the owner in its own name of a block of land in Sydney. Under the agreement, 
Hunter agreed to enter into a contract for the sale of the land to the partnership on the condition 
that Hunter retains the legal ownership of the land until a residential building was constructed 
on the land for the partnership. 


In March 2019, Hunter entered into a building contract with Master Homes Pty Ltd (MH) for 
the construction of a home unit building upon the land. In the contract, Hunter was referred to 
as ‘the proprietor’ and MH was referred to as ‘the builder’. The contract contained an arbitration 
clause allowing the parties to submit any dispute concerning the agreement to an arbitrator. 


Three months later, a dispute between Hunter and MH arose in regard to MH’s entitlement to 
payment under the building contract. Consequently, on 10 June 2019, MH gave a written 
notice of the dispute to Hunter pursuant to the arbitration clause. On 20 July 2019, MH gave 
further notice to both Hunter and Giant. The ground on which MH sought to give notice to 
Giant was that the building contract had been made by Hunter on behalf of the partnership 
between Hunter and Giant and that both Hunter and Giant were liable under that contract as 
principals. The reason why MH did not give the first notice dated 10 June 2019 to Giant was 
that MH did not know of the existence of the partnership nor of Giant until 30 June 2019. 


Advise Giant on both (a) and (b): 
(a) Is Giant bound by the building contract made between Hunter and MH under the 


general law and statue law? 
(b) If so, to what extent is Giant bound by such contract? 
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QUESTION 2 


OZ Electronics Pty Ltd (OZ), a privately owned company established in Sydney, is specialised 
in selling consumer electronic goods and hobbyist electronic components. OZ enters into a 
contract with VIP Electronics Ltd (VIP), a Melbourne based company, which undertakes to 
supply for a period of one year various electronic components required by OZ. 


The written contract between OZ and VIP includes the following terms: 


e This contract is based purely on good faith. 

e tis agreed between the parties that this contract will not be enforceable in a court of 
law. 

e tis agreed between the parties that this contract cannot be reviewed by a court of law, 
nor can any claim whatsoever be considered by any legal authority, nor the validity of 
any term or claim that may arise between the parties. 


After a period of six months, OZ decides to discontinue the agreement and decides not to pay 
for some goods that it has received. VIP wishes to take OZ to court but OZ claims the contract 
is very specific about excluding the authority of the court in this particular agreement. 


Advise VIP on (a), (b) and (c): 
(a) What are the rights of VIP under the contract? 


(b) Can the contract between the parties be reviewed by a court? 
(c) Can VIP enforce a right of payment for the goods that OZ has received? 


LSSU394, Trimester 2 2019 


QUESTION 3 


ACE Pty Ltd (ACE) is a small proprietary company registered in NSW in July 2013 to conduct 
businesses providing computer products and services. The company’s shareholders are 
Chan, Henry and Judy. Chan holds 30 per cent of the company’s shares whereas Henry and 
Judy each hold 35 per cent of the company’s shares. Chan paid for one-third of his shares in 
cash. Chan was given the other two-thirds of his shares in exchange for intellectual property 
which he provided to ACE. 


Chan was appointed the managing director of the company. In addition, Chan, Henry and Judy 
each became directors of ACE. Under the company’s constitution, all profits were distributed 
as directors’ fees. 


The company traded successfully, with a profit of $900,000 in the financial year ending 30 
June 2018. From 1 July 2018, the relationship between the three directors deteriorated when 
Chan employed his nephew, Jimmy, to work for the company. When Henry and Judy learned 
about Jimmy’s relationship with Chan, they resolved to terminate Jimmy’s employment with 
ACE. 


In August 2018, Chan sought a salary increase from $80,000 to $100,000. This was not agreed 
to by the other directors. In December 2018 Chan’s solicitors wrote a letter to Henry. The letter 
expressed Chan’s dissatisfaction with the management and control of ACE, and threatened 
to terminate the licence which enabled ACE to use Chan’s intellectual property if satisfactory 
arrangements regarding his remuneration package were not made. 


In a board meeting in January 2019, Henry and Judy passed a resolution that Chan be 
terminated as managing director. No notice was given to Chan of that resolution and he was 
not given an opportunity to put his case in relation to the proposal that he be dismissed. Chan 
subsequently resigned as a director and established a new company called |Q Computers Pty 
Ltd (IQ). |Q went into business in opposition to ACE, leading to a sharp decline in the 
profitability of ACE. 


Answer both (a) and (b): 


(a) | Have Henry and Judy breached any of their duties under the general law and 
under the Corporations Act 2001 (Cth)? 


(b) What remedy, if any, may Chan seek against Henry and Judy under the general 
law and the provisions of the Corporations Act 2001 (Cth)? 
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QUESTION 4 


Tommy and Sally are husband and wife and the only shareholders of Tommy & Sally Pty Ltd. 
Tommy and Sally are two of the three directors of the company. The other director is Abba. 
Nancy, a close friend of Tommy, is appointed as a company secretary. Tommy is also the 
managing director of the company. 


Sally is apathetic about the affairs of the company, having allowed her name to be included 
on the board in deference to the wishes of her husband. Consequently, she has attended very 
few board meetings and, when present, has hardly contributed anything of substance to the 
discussion. Nor has anyone in the meeting expected her to understand fully all the issues 
involved. When a vote is required at a meeting, she always votes with her husband. 


The day-to-day business of the company is carried on by Tommy, Abba and Nancy, the 
company secretary. For over a year, Tommy and Nancy have been involved in fraudulent 
dealings in the affairs of the company without the knowledge of the other directors, although 
Abba has had some suspicions. However, Abba has always persuaded herself that it is 
imprudent to appear to be questioning the judgment and integrity of Tommy, who is, after all, 
the real owner of the company. 


The company, which is now in liquidation, owes $3 million to its creditors. 

Answer both (a) and (b): 

(a) Is there any possibility of legal action against all or any of the directors in Tommy 
& Sally Pty Ltd? 


(b) Consider the position of each of the company’s officers and their likelihood of 
running a successful defence to the action that might be taken. 
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QUESTION 5 


In order to achieve market efficiency and to prevent market misconduct, mandatory disclosure 
and licensing requirements have generally been recognised as the central pillars of Australian 
financial market regulation. Thus, licensing requirements and disclosure obligations are 
imposed on financial services licensees in Ch 7 of the Corporations Act 2001 (Cth). 


However, in its Final Report tabled in Parliament on 4 February 2019, the Royal Commission 
into Misconduct in the Banking, Superannuation and Financial Services Industry (the ‘Royal 
Commission’) has found that current disclosure obligations of financial advisers are not 
sufficient to provide retail clients with all relevant information that will allow them to make 
informed and rational choices about the best investment strategies that meet their needs. 


Answer both (a) and (b): 
(a) What are a financial services licensee’s duties owed to its clients at general law? 
(b) Analyse in detail relevant statutory requirements and regulatory guidelines to be 


complied with by a financial services licensee under the Corporations Act 2001 
(Cth). 


[End of Examination] 
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